Cl174 (B K %4 (SLIEMRS0) el 55D

(B) %A (8] o 43 Stz W 110 45 A ml A DBV B MR % R R AR IR A 155 8 54t 1k 5 8§
(1) FEAT AT AL P B AT s e 1055 2 e e M e 3 > T % AL AR % M 91055 8A e i

CRIAEFIZE (RUEAB) HRH1)

28, BERLSRBASFIZETFEUH -
EEXAAHHR

CRARRFIE (F1iE AR BB (55 401 35) 55 3101)(0) 1B T 55T » RV T AT 0™ T
fRLL“CRER) - 2A (ETE) - 2B (ALK 5 9AQ)(a) (R BB  J00 8 ok 435 5 1
SRIL) BT AT 17 -

(EEARBRERITRE)

29. HEWNER

CFy AR B J B JRAT A1) (B 455 75) 55 S RBLTERT - A
“9) 55 (8) KAl AN & LA G ST AT SR AT A ALK SR AT B A SR AT T S ——
(a) CrEERMGRAD (G 151 5) 55 8C i (2N Z Mk ALAR IS B)
(b) TR IRAT M) (5 200 %) 55 2 ORED) - 2A () - 2B (A K) - 9A (O
Rl B 9C (EFREITETI) ik 5 5K
(¢) CETWEGEG)CGES21F)5 13 ~ 14 ~ 15~ 16 ~ 16A ~ 17 ~ 18 ~ 19
B 20 f5 >
PRI - HRAEAOEAT 10 B 2% 55 A LA R AT SR WL SRATIAEA - 10 - 18 By sAa e - 3
32 R SO BRI (55 1 55) 555 83 M Mz el 2 XL B FL AR SCRRERR 7

30. BE“HAMRET R “EHORT

NEREBHNRET
(1) KR 1BIPER - 5 9 Brh—
(a) fE
“H5 19 1k SRR AT B A A R
ZHIMA—
4 8C fix SN2 B AR TR B

(b) FES R MR =Y B “IEEAL R 2R B2 AR AL -
(2 MR 1BITVER > 5 1 B> 7E—

“EB 24 15 BB
ZRImA—
“H 2 I
55 2A 5 itk
55 2B 1K far T3
55 9A 5 I 8 R AL
5 9C 15 i FE B 4

55 18 Mk T BARB o
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(B) its operation or continued operation prohibited by the Secretary for Security under
section 8 of that Ordinance; or
(ii) any organization which has been proscribed under section 8A of that Ordinance;”.

Pension Benefits (Judicial Officers) Ordinance

28. Pension benefits may be cancelled, suspended
or reduced on conviction, etc.

Section 31(1)(c) of the Pension Benefits (Judicial Officers) Ordinance (Cap. 401) is amended
by repealing “treason under section 2” and substituting “an offence under section 2 (treason),
2A (subversion), 2B (secession) or 9A(2)(a) (sedition by inciting commission of treason, subversion
or secession)”.

Organized and Serious Crimes Ordinance

29. Authority for search

Section 5 of the Organized and Serious Crimes Ordinance (Cap. 455) is amended by adding—
“(9) Subsection (8) does not apply in relation to an organized crime or a specified offence
which is an offence under—
(a) section 8C (participating in the activities of proscribed organization) of the
Societies Ordinance (Cap. 151);
(b) section 2 (treason), 2A (subversion), 2B (secession), 9A (sedition) or 9C
(handling seditious publication) of the Crimes Ordinance (Cap. 200); or
(¢) section 13, 14, 15, 16, 16A, 17, 18, 19 or 20 of the Official Secrets Ordinance
(Cap. 521),
and accordingly entry, search and seizure under this section concerning such organized crime
or specified offence are subject to section 83 of the Interpretation and General Clauses
Ordinance (Cap. 1) and other provisions of Part XII of that Ordinance.”.

30. Offences relevant to definitions of “organized
crime” and “specified offence”

(1) Schedule 1 is amended, in paragraph 9—
(a) by adding—

“section 8C participating in the activities of proscribed
organization”
before—
“section 19 penalties on an office-bearer, etc. of an unlawful
society”;
(b) by adding “or proscribed organization” after “society” where it secondly and thirdly
appears.
(2) Schedule 1 is amended, in paragraph 11, by adding—
“section 2 treason
section 2A subversion
section 2B secession
section 9A sedition
section 9C handling seditious publication
section 18 unlawful drilling”
before—
“section 24 threatening a person with intent”.
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Post-Release Supervision of Prisoners Regulation

31. Specified offences

Schedule 1 to the Post-Release Supervision of Prisoners Regulation (Cap. 475 sub. leg.) is
amended in item 3 by adding “or proscribed organization” after “society” where it appears
opposite to “section 21(1), (2)”, “section 22(1), (2)” and “section 23(1), (2)”.

Official Secrets Ordinance

32. Interpretation

Section 12(1) of the Official Secrets Ordinance (Cap. 521) is amended in paragraph (b) of the
definition of “international relations”, by repealing everything after “between the” and
substituting “Hong Kong Special Administrative Region and any place outside the People’s
Republic of China;”.

33. Information resulting from unauthorized
disclosures or illegal access or
information entrusted
in confidence

(1) Section 18(3) is amended by repealing “16” and substituting “16A”.
(2) Section 18(4) is amended by repealing “or 16” and substituting “, 16 or 16A”.

34. Information entrusted in confidence to
territories, States or international
organizations

Section 20(4) is amended by repealing “or 16” and substituting “, 16 or 16A”.

Other Ordinances

35. References to treason to include
subversion, etc.

The following provisions are amended by repealing “treason” wherever it appears and
substituting “an offence under section 2 (treason), 2A (subversion), 2B (secession) or 9A(2)(a)
(sedition by inciting commission of treason, subversion or secession) of the Crimes Ordinance
(Cap. 200)"—

a) section 3(6)(m) of the Hong Kong Arts Development Council Ordinance (Cap. 472);
(b) sections 39(1)(c) and 40(1)(b)(iii)(C) of the Legislative Council Ordinance (Cap. 542);
(¢) sections 14(1)(c), 19(1)(c), 21(1)(c) and 24(1)(c) of the District Councils Ordinance

(Cap. 547); and
(d) section 14(g) of the Chief Executive Election Ordinance (Cap. 569).
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Explanatory Memorandum

The objective of this Bill is to make provisions for—
(a) the offences of treason, subversion, secession and sedition;
(b) the prohibition of unauthorized disclosure of certain official
information; and
(¢) the proscription of certain organizations if national security so
warrants,
pursuant to the obligation imposed by Article 23 of the Basic Law on the
Hong Kong Special Administrative Region.

Amendments to the Crimes Ordinance (Cap. 200)

2. The provisions of Part I of the Ordinance are proposed to be repealed
(clause 4 and paragraph 13 of the Schedule).

3.  The new section 2 deals with treason. This offence can only be committed
by Chinese nationals. A Chinese national who is a Hong Kong permanent
resident is liable for treason committed outside Hong Kong. The common law
offences of misprision of treason and compounding treason are proposed to be
repealed.

4. The new sections 2A and 2B provide for the offences of subversion and
secession respectively. These offences can be committed by a person of
whatever nationality in Hong Kong. An act done outside Hong Kong falls
within these sections if it is done by a Hong Kong permanent resident. The
new section 2C prohibits conspiring or attempting, in Hong Kong, to do,
outside Hong Kong, any act which if done in Hong Kong would constitute
subversion or secession.

5. The new section 2D provides that inciting others to commit treason,
subversion or secession is an offence only under the new section 9A. The
common law offences will not apply.

6. Except for sections 6, 7, 8, 12, 13 and 18, the provisions of Part II of the
Ordinance are proposed to be repealed (paragraph 13 of the Schedule).

7. The new section 9A provides for the offence of sedition. Two acts
constitute sedition and they attract different penalties. Inciting others to
commit treason, subversion or secession constitutes sedition. The new section
9B stipulates that inciting others to commit sedition is not an offence.

8. The new section 9C criminalizes certain acts relating to handling seditious
publications.
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9. The new section 9D effectively preserves the existing section 9(2) to
exclude certain acts from the offences of sedition and handling seditious
publications.

10. Clause 7 adds a new Part (Part IIA) to provide for matters relating to
enforcement of the provisions of Parts I and II.

11. The existing section 13 provides for issue of search warrant by a
magistrate. The new section 18B confers on the police a power to search
without warrant. The power can only be exercised if, in the opinion of a police
officer of or above the rank of Chief Superintendent of Police, crucial evidence
would be lost unless immediate action is taken.

12. An accused charged with treason, subversion, secession and sedition by
inciting others to commit those offences is to be tried by jury (the new section
18D). If an accused charged with sedition by inciting others to engage in
violent public disorder or with handling seditious publications is to be tried in
a magistracy or the District Court, he may elect trial by jury (the new section
18E) by having his case transferred to the Court of First Instance of the High
Court. If convicted, an accused who elects trial by jury will not receive a
penalty which is heavier than the penalty that can be imposed by a magistrate
or a judge of the District Court (as may be appropriate).

13. The proposed repeal of the existing sections 4 and 11 removes the time
limit before which prosecution for an offence under Part I or II of the
Ordinance may be brought. However, such prosecution requires the consent of
the Secretary for Justice (the new section 18C).

Amendments to the Official Secrets Ordinance (Cap. 521)

14. Clause 8 adds a definition of “national security” and modifies the
definition of “public servant”.

15. The new section 16A (clause 10) prohibits public servants and government
contractors (defined in the Ordinance) from making a damaging disclosure of
any information that relates to any affairs concerning Hong Kong which are,
under the Basic Law, within the responsibility of the Central Authorities. A
disclosure is damaging if it endangers national security.

16. Clause 11 amends the existing section 18 to provide that a person who
discloses protected information without lawful authority commits an offence if
he knows or has reasonable cause to believe that it has come into his
possession after it has been acquired by means of illegal access. Illegal access is
defined to include only computer hacking, theft, robbery, burglary and
bribery.
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17. A person charged with certain offences relating to unauthorized disclosure
may elect trial by jury. The arrangement is similar to those stipulated in the
proposed new section 18E of the Crimes Ordinance (Cap. 200) and described
in paragraph 12 of this Memorandum.

Amendments to the Societies Ordinance (Cap. 151)

18. Part 4 of the Bill contains amendments to the Ordinance to confer a
power on the Secretary for Security to proscribe a local organization. The
power is only exercisable when the Secretary reasonably believes in the
circumstances prescribed in the new section 8A(1) that the proscription is
necessary in the interests of national security (defined in section 2(4) of the
Ordinance) and is proportionate for such purpose. One of the circumstances
for proscription is that the local organization is subordinate to a mainland
organization which has been lawfully proscribed by the Central Authorities on
the ground of protection of the security of the People’s Republic of China.

19. The new section 8B stipulates procedural requirements for proscription.
The new section 8C prohibits participation in the activities of a proscribed
organization. The new section 8D provides for a right to appeal to the Court
of First Instance against proscription. The new section 8E empowers the Chief
Justice to make rules in relation to such appeals.

Other Amendments

20. Provisions are added to the Crimes Ordinance (Cap. 200) (new section
18A in clause 7), the Official Secrets Ordinance (Cap. 521) (new section 12A in
clause 9) and the Societies Ordinance (Cap. 151) (new section 2A in clause 14)
to prescribe unequivocally that the interpretation, application and enforcement
of the relevant provisions are to be consistent with Article 39 of the Basic Law.
The Article provides that two international human rights conventions as
applied to Hong Kong shall be implemented.

21. The search powers of the police conferred by the new section 18B of the
Crimes Ordinance (Cap. 200) (clause 7) and the existing section 5 of the
Organized and Serious Crimes Ordinance (Cap. 455) are subject to Part XII of
the Interpretation and General Clauses Ordinance (Cap. 1) (paragraph 29 of
the Schedule). Accordingly, as regards journalistic materials (defined in section
82 of the Interpretation and General Clauses Ordinance (Cap. 1)), the search
power cannot be exercised without a court warrant.

22. Under the existing law, if a person is charged or convicted of treason, he
faces a number of consequences. The Bill proposes to amend various
Ordinances so that a person charged with or convicted of subversion, secession
and sedition faces the same consequences. The amendments are as follows.
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(a) A civil servant or a judicial officer may have his pension
cancelled, suspended or reduced (paragraphs 3, 5 and 28 of the
Schedule).

(b) The convicted person will be disqualified from holding certain
public offices (paragraph 35 of the Schedule).

(¢) The provision for the granting of legal aid to the accused applies
(paragraph 25 of the Schedule).

23. Paragraph 2 of the Schedule provides that a company proscribed under
the Societies Ordinance (Cap. 151) shall be struck off the register of
companies.

24. Paragraph 4 of the Schedule abolishes an offence under the Post Office
Ordinance (Cap. 98) concerning posting of seditious publications. The new
section 9C of the Crimes Ordinance (Cap. 200) (clause 6) will cover this
prohibited act.

25. Paragraphs 6 to 12 of the Schedule deal with incidental and consequential
amendments to the Societies Ordinance (Cap. 151).

26. Paragraphs 16 to 24, 26, 29, 30 and 31 of the Schedule make consequential
amendments to the Criminal Procedure Ordinance (Cap. 221), the Magistrates
Ordinance (Cap. 227), the Organized and Serious Crimes Ordinance (Cap. 455)
and the Post-Release Supervision of Prisoners Regulation (Cap. 475 sub. leg.).
The amendments are necessitated by the addition of the new offences, the
abolition of common law offences and the right to elect jury trial.



